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Helpful Terminology 

Breach – The violation of a legal or moral obligation. 

Duty – A legal obligation that is owed or due to 
another and needs to be satisfied. 

Harm - Injury, loss, damage; material or tangible 
detriment.

Injury - The violation of another's legal right, for 
which the law provides a remedy; a wrong or 
injustice.

Ordinary Care – The care a reasonably careful 
person would use under circumstances similar to 
those shown by the evidence in a given case
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Helpful Terminology 

Proximate Cause – That which in a natural and 
continuous sequence, unbroken by an outside 
cause, produces an injury, without which the 
result would not have occurred.

Tort – A civil wrong.

Tortious Act – An act that subjects the actor to 
liability under tort law. 
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Negligence is:

The failure to do something which a reasonably 
careful person would do; OR

The doing of something which a reasonably 
careful person would not do.
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Proving Negligence

Negligence is proven upon a showing that: 

-The defendant owed a duty to the plaintiff; AND

-The defendant breached that duty; AND

-That the breach was the proximate cause of the 

plaintiff’s injuries.



08/27/2019

4

www.FridayFirm.com

Arkansas separately recognizes:

Negligent Hiring

Negligent Supervision

Negligent Retention
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What about Respondeat Superior?

Negligent hiring, supervision, and retention are 
all distinct from respondeat superior. 

Respondeat superior allows employers to be held 
liable for the tortious acts of their employees if 
the tortious act was committed while the 
employee was acting within the scope of their 
employment.  

Under negligent hiring, supervision, and 
retention, however, an employer may be held 
liable even if the employee was acting outside 
the scope of their employment.  
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To prove negligent hiring, supervision, 
or retention, a plaintiff must show: 

The employer knew, or in the exercise of 
reasonable care should have known that its 
employee subjected others to an unreasonable 
risk of harm; AND

The employer was negligent in either hiring, 
supervising, or retaining the employee; AND

The employer’s negligence in either hiring, 
supervising, or retaining the employee was a 
proximate cause of the plaintiff‘s damages.
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To prove negligent hiring, 
a plaintiff must also show: 

An inadequate background check was done or 
there was a complete absence of a background 
check; AND

A proper background check would have 
revealed that the employee was not qualified for 
the position for which he or she was hired; AND

IF the claim is based on a criminal act by the 
employee, there was a direct causal connection 
between an inadequate background check and 
the criminal act.
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Porter v. Harshfield

Employer failed to inquire why an employee 
left his previous job and did not conduct a 
background check.  

The Court determined the plaintiff failed to 
produce evidence showing anything the 
employer could have discovered had he 
conducted a background check that would have 
put him on notice of the employee’s propensity 
to commit sexual assault. 

Award of summary judgment in favor of 
employer affirmed.  

Negligent 
Hiring

www.FridayFirm.com

What liability might an employer 
have for negligently hiring an 
independent contractor? 

What liability might an employ
have for negligently hiring an 
independent contractor? 
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Employee vs. 
Independent Contractor

Employee – A person who, by agreement with an 
employer, acts for the employer and is subject to 
the employer’s control. 

Independent Contractor – One who, in the course 
of his or her independent occupation, is 
responsible for the performance of certain work, 
uses his or her own methods to accomplish it, 
and is subject to the control of the employer 
only as to the result of his or her work. 
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Negligent Hiring and 
Independent Contractors

An employer is generally not liable for the 
negligence of its independent contractor.

An employer may be liable:
-For the conduct of a careless, reckless, or incompetent 

independent contractor when the employer was 
negligent in hiring the contractor.
- If they delegate inherently dangerous work to an 

independent contractor.

If an employer has previously had successful 
experience with an independent contractor, they 
cannot be held liable for negligent selection of 
the contractor. 

Quick Facts
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To prove negligent supervision, 
a plaintiff must also show:

The employer knew or, through the exercise of 
ordinary care, should have known that the 
employee’s conduct would subject third parties 
to an unreasonable risk of harm; AND

The employer’s negligent supervision was the 
proximate cause of their injury; AND

The harm was foreseeable. 

www.FridayFirm.com

Sparks Regional Medical 
Center v. Smith

Employee was reported for engaging in sexual 
contact and conversation with patients and was put 
on probation.  His disciplinary action report 
characterized the situation as “extremely serious.” 

Despite his probation, the employee’s work 
activities were not altered or restricted.  

Six months later, the employee sexually assaulted 
another patient.  

The Court determined the employer had sufficient 
information to conclude the employee posed a 
danger to female patients and affirmed the jury 
verdict in favor of the patient.  

Negligent 
Supervision 
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To prove negligent retention, 
a plaintiff must also show:

The employer knew or, through the exercise of 
ordinary care, should have known that the 
employee’s conduct would subject third parties 
to an unreasonable risk of harm; AND

The employer’s negligent supervision was the 
proximate cause of their injury; AND

The harm was foreseeable. 
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Porter v. Harshfield

An employee sexually assaulted a patient during an 
ultrasound.  After the incident, the employee made 
an officer aware that he had a prior sexual assault 
complaint against him stemming from an 
examination he conducted at the employer’s clinic. 

The Court found the plaintiff failed to produce 
sufficient evidence where employer claimed he was 
unaware of such a complaint and the officer’s 
affidavit did not address when the complaint was 
made, whether the employer knew of the 
complaint, or whether the complaint was valid.  

Negligent 
Retention
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Case 
Analysis 

Case Analysis Saine v. Comcast 
Cablevision of Arkansas, 
Inc.
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Saine – Substantive Facts

Ceotis Franks, a Comcast employee, raped a 
female customer after she allowed him into her 
home to check her cable.  He then attempted to 
murder her by bludgeoning her, drowning her, 
slitting her throat, electrocuting her, and setting 
her home on fire. 

The woman lived and Franks was convicted of 
rape, kidnapping, arson, and attempted murder. 

The woman filed suit against Comcast alleging 
negligent hiring, supervision, and retention. 
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Saine – Procedural Facts

After the suit was filed, Comcast filed a motion 
for partial summary judgment as to the 
negligent hiring, supervision, and retention 
claims, arguing there was no information 
available to them that would have put them on 
notice Franks was predisposed to commit such 
an act of violence. 

The trial court granted the motion, finding 
Comcast did not and could not have known of 
Franks’s propensity for violence. 

The case was timely appealed and the Arkansas 
Supreme Court granted review.  
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Saine – Outcome

Claim Negligent Hiring Negligent Supervision & Retention*

Facts

Comcast conducted a background check that showed 
Franks had experience in wiring and pole climbing.  
Checks with two previous employers gave no 
indication that Franks might be a risk to customers. 

Evidence showed another customer had reported Franks over a 
year prior for behaving inappropriately in her home and possibly 
being the person who unlocked her windows and attempted to 
enter her home later that night.  Evidence also showed there was no 
system in place for recording complaints about employees and 
there was no record of the previous customer’s report in Franks’s 
file.  

Result

The Court found no evidence of anything in Franks’s 
background check that could have put Comcast on 
notice Franks was predisposed to commit sexual 
assault.  Award of summary judgment AFFIRMED. 

In light of the evidence, the Court determined there was an issue of 
fact as to whether or not Comcast was on notice that Franks might 
harm a third party. Award of summary judgment REVERSED. 

*This Court analyzed these claims 
together. 
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Individual Liability of 
Supervisors and Managers

Under negligent supervision and negligent 
retention employers are subject to direct liability 
for their negligent supervision or retention of 
employees when third parties are injured as a 
result of the tortious acts of those employees.  

Under Arkansas law, a manager, agent, or 
employee of a limited liability company (LLC) is 
not liable for the liability of the LLC or for the 
acts or omissions of any other manager, agent, 
or employee.  
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Individual Liability – Texas Law

There is little Arkansas law to definitively say 
whether a supervisor or manager may also be 
liable for negligent hiring, supervision, or 
retention.  

Cases out of Texas and Texas federal courts 
indicate a supervisor’s individual liability arises 
only when they assume a duty of reasonable 
care to the injured party that is independent of 
the employer’s duty.  
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Background Checks
What Employers Need to Know
When making personnel decisions - including hiring, retention, promotion, and
reassignment - employers sometimes want to consider the backgrounds of applicants and
employees. For example, some employers might try to find out about the person's work
history, education, criminal record, financial history, medical history, or use of social
media. Except for certain restrictions related to medical and genetic information (see
below), it's not illegal for an employer to ask questions about an applicant's or employee's
background, or to require a background check.

However, any time you use an applicant's or employee's background information to make
an employment decision, regardless of how you got the information, you must comply
with federal laws that protect applicants and employees from discrimination. That
includes discrimination based on race, color, national origin, sex, or religion; disability;
genetic information (including family medical history); and age (40 or older). These laws
are enforced by the Equal Employment Opportunity Commission (EEOC).

In addition, when you run background checks through a company in the business of
compiling background information, you must comply with the Fair Credit Reporting Act
(FCRA). The Federal Trade Commission (FTC) enforces the FCRA. This publication
explains how to comply with both the federal nondiscrimination laws and the FCRA. It's
also a good idea to review the laws of your state and municipality regarding background
reports or information because some states and municipalities regulate the use of that
information for employment purposes.

A joint publication of the Equal Employment Opportunity Commission and the Federal Trade Commission
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Before You Get Background 
Information
EEOC

- In all cases, make sure that you're treating everyone equally. It's
illegal to check the background of applicants and employees
when that decision is based on a person's race, national origin,
color, sex, religion, disability, genetic information (including
family medical history), or age (40 or older). For example, asking
only people of a certain race about their financial histories or
criminal records is evidence of discrimination.

- Except in rare circumstances, don't try to get an applicant's or
employee's genetic information, which includes family medical
history. Even if you have that information, don't use it to make an
employment decision. (For more information about this law, see
the EEOC's publications explaining the Genetic Information
Nondiscrimination Act, or GINA.) Don't ask any medical
questions before a conditional job offer has been made. If the
person has already started the job, don't ask medical questions
unless you have objective evidence that he or she is unable to do
the job or poses a safety risk because of a medical condition.
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Before You Get Background 
Information
FTC
If you get background information (for example, a credit or criminal background report) from a company in 
the business of compiling background information, there are additional procedures the FCRA requires 
beforehand:

- Tell the applicant or employee you might use the information for decisions about his or her employment. 
This notice must be in writing and in a stand-alone format. The notice can't be in an employment application. 
You can include some minor additional information in the notice (like a brief description of the nature of 
consumer reports), but only if it doesn't confuse or detract from the notice.

- If you are asking a company to provide an "investigative report" - a report based on personal interviews 
concerning a person's character, general reputation, personal characteristics, and lifestyle - you must also tell 
the applicant or employee of his or her right to a description of the nature and scope of the investigation.

- Get the applicant's or employee's written permission to do the background check. This can be part of the 
document you use to notify the person that you will get the report. If you want the authorization to allow you 
to get background reports throughout the person's employment, make sure you say so clearly and 
conspicuously.

- Certify to the company from which you are getting the report that you:

- notified the applicant and got their permission to get a background report;

- complied with all of the FCRA requirements; and

- won't discriminate against the applicant or employee, or otherwise misuse the information in violation of 
federal or state equal opportunity laws or regulations.
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Using Background Information

EEOC
- Any background information you receive from any source must not be used to 

discriminate in violation of federal law. This means that you should:

- Apply the same standards to everyone, regardless of their race, national origin, color, sex, 
religion, disability, genetic information (including family medical history), or age (40 or 
older). For example, if you don't reject applicants of one ethnicity with certain financial 
histories or criminal records, you can't reject applicants of other ethnicities because they 
have the same or similar financial histories or criminal records.

- Take special care when basing employment decisions on background problems that may 
be more common among people of a certain race, color, national origin, sex, or religion; 
among people who have a disability; or among people age 40 or older. For example, 
employers should not use a policy or practice that excludes people with certain 
criminal records if the policy or practice significantly disadvantages individuals of a 
particular race, national origin, or another protected characteristic, and does not 
accurately predict who will be a responsible, reliable, or safe employee. In legal terms, 
the policy or practice has a "disparate impact" and is not "job related and consistent with 
business necessity."

- Be prepared to make exceptions for problems revealed during a background check that 
were caused by a disability. For example, if you are inclined not to hire a person because of 
a problem caused by a disability, you should allow the person to demonstrate his or her 
ability to do the job - despite the negative background information - unless doing so 
would cause significant financial or operational difficulty.
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Using Background Information

FTC
- When taking an adverse action (for example, not hiring an applicant or firing an employee) based

on background information obtained through a company in the business of compiling
background information, the FCRA has additional requirements:

- Before you take an adverse employment action, you must give the applicant or employee:
- a notice that includes a copy of the consumer report you relied on to make your decision; and
- a copy of "A Summary of Your Rights Under the Fair Credit Reporting Act," which you should

have received from the company that sold you the report.

- By giving the person the notice in advance, the person has an opportunity to review the report and
explain any negative information.

- After you take an adverse employment action, you must tell the applicant or employee (orally, in
writing, or electronically):
- that he or she was rejected because of information in the report;
- the name, address, and phone number of the company that sold the report;
- that the company selling the report didn't make the hiring decision, and can't give specific

reasons for it; and
- that he or she has a right to dispute the accuracy or completeness of the report, and to get an

additional free report from the reporting company within 60 days.

www.FridayFirm.com

Disposing of Background 
Information
EEOC

Any personnel or employment records you make or keep
(including all application forms, regardless of whether the
applicant was hired, and other records related to hiring) must be
preserved for one year after the records were made, or after a
personnel action was taken, whichever comes later. (The EEOC
extends this requirement to two years for educational institutions
and for state and local governments. The Department of Labor also
extends this requirement to two years for federal contractors that
have at least 150 employees and a government contract of at least
$150,000.) If the applicant or employee files a charge of
discrimination, you must maintain the records until the case is
concluded.
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Disposing of Background 
Information
FTC

Once you've satisfied all applicable recordkeeping requirements, you may
dispose of any background reports you received. However, the law
requires that you dispose of the reports - and any information gathered
from them - securely. That can include burning, pulverizing, or shredding
paper documents and disposing of electronic information so that it can't be
read or reconstructed. For more information, see "Disposing of Consumer
Report Information? Rule Tells How" at

http://www.business.ftc.gov/documents/alt152-disposing-consumer-
report-information-rule-tells-how.
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Background Checks & Social 
Media
Career Builder survey recently found that 52% of employers
use social networking sites to research job candidates – a 23%
increase since 2013.

Potential Risks:
-Discrimination
- Invasion of Privacy
- Stored Communications Act
-Unfair Labor Practice
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Tips for Conducting Background 
Checks
If you do it for one, do it for all.
- If you choose to execute a search – do it consistently for all 

applicants 
- Review only after interview and only if interested in candidate
- Document what is considered (and by implication what is not)
- Verify information as necessary

Let HR handle it.
-HR should perform this function
- Prohibit hiring managers from performing function 

independently!

Know what you can look at – and what you can’t. 
- Facebook pages that display in Google are not private and can 

be used as part of the background process. 
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Tips for Conducting Background 
Checks
If HR can’t do it – then hire a third party. 
-Have the third party alert you only about issues that can 

legally be considered during the hiring process.

Create a formal policy. 
- Create and maintain an internal written social media screening 

policy that indicates what information is being sought and by 
whom

-Minimize legal risks and be helpful in defending a claim by an 
applicant or employee

Remember what position you’re hiring for. 
- Leadership roles or a job that requires a high level of discretion
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Further Information

EEOC
To find out more about federal antidiscrimination laws, visit www.eeoc.gov, or call the EEOC toll-free, 800-669-4000
(voice); TTY: 800-669-6820. The EEOC is responsible for enforcing federal laws that make it illegal to discriminate against
a job applicant or an employee because of the person's race, color, religion, sex (including pregnancy), national origin,
age (40 or older), disability, or genetic information. The EEOC investigates, conciliates, and mediates charges of
employment discrimination, and also files lawsuits in the public interest. For specific information on:

• Preemployment medical inquiries: see Preemployment Disability-Related Questions and 
Medical Examinations at www.eeoc.gov/policy/docs/preemp.html.

• Medical inquiries during employment: see Questions and Answers: Enforcement Guidance on Disability-Related Inquiries 
and Medical Examinations of Employees Under the Americans with Disabilities Act 
(ADA) at www.eeoc.gov/policy/docs/qanda-inquiries.html.

• Genetic inquiries, including inquiries about family medical history: see Background Information for EEOC Final Rule 
on Title II of the Genetic Information Nondiscrimination Act of 2008 at www.eeoc.gov/laws/regulations/gina-
background.cfm.

• EEOC recordkeeping requirements: see Summary of Selected Recordkeeping Obligations in 29 C.F.R. Part 
1602 at www.eeoc.gov/employers/recordkeeping_obligations.cfm.

• Using arrest and conviction records to make employment decisions: see Questions and Answers about EEOC's 
Enforcement Guidance on the Consideration of Arrest and Conviction Records in Employment Decisions Under Title 
VII at www.eeoc.gov/laws/guidance/qa_arrest_conviction.cfm.

• Whether arrest and conviction records act as an automatic bar to all employment: see Reentry Myth Buster: On 
Hiring/Criminal Records Guidance at csgjusticecenter.org/wp-
content/uploads/2012/11/Reentry_Council_Mythbuster_Employment.pdf.

• Background on the EEOC for small businesses: see Get the Facts Series: Small Business 
Information, www.eeoc.gov/eeoc/publications/smallbusiness.cfm.
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Further Information

FTC
To find out more about federal laws relating to background reports, 
visit www.business.ftc.gov, or call the FTC toll-free, 1-877-FTC-HELP (1-877-382-4357); TTY: 1-
866-653-4261. For specific information on employment background reports, see:

Using Consumer Reports: What Employers Need to 
Know at www.business.ftc.gov/documents/bus08-using-consumer-reports-what-employers-
need-know

The Fair Credit Reporting Act & social media: What businesses should 
know at www.business.ftc.gov/blog/2011/06/fair-credit-reporting-act-social-media-what-
businesses-should-know

Background screening reports and the FCRA: Just saying you're not a consumer reporting 
agency isn't enough at www.business.ftc.gov/blog/2013/01/background-screening-reports-
and-fcra-just-saying-youre-not-consumer-reporting-agency-i

Reentry Myth Buster: Criminal Histories and Employment Background 
Checks at csgjusticecenter.org/wpcontent/uploads/2012/11/Reentry_Council_Mythbuster_F
CRA_Employment.pdf.

The FTC works to prevent fraudulent, deceptive, and unfair business practices in the 
marketplace and to provide information to businesses to help them comply with the law.

A joint publication of the Equal Employment Opportunity Commission and the Federal Trade Commission
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- Appellate Law
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